CITY COUNCIL AGENDA REPORT

MEETING DATE: September 15, 2009 ITEM NUMBER: VII-2

L

SUBJECT:  NESTOR RED LIGHT CAMERA ENFORCEMENT PROGRAM DETERMINATION OF
ACTION REGARDING PROGRAM AND CONTRACT

DATE: SEPTEMBER 9, 2009
FROM: CITY ATTORNEY’S OFFICE AND POLICE DEPARTMENT- SUPPORT SERVICES

DIVISION, TRAFFIC SAFETY BUREAU

PRESENTATION BY:  Kimberly Hall Barlow, City Attorney

FOR FURTHER INFORMATION CONTACT: Kimberly Hall Barlow , 714-754-5399

RECOMMENDED ACTION:

That Council determine what action, if any, it wishes to take with respect to the Nestor Red
Light Camera program and direct staff to implement that action.

BACKGROUND:

This Agenda Report is in response to the direction by the Council at its September 1, 2009
City Council meeting to bring this item forward for action concerning the red light camera
system.

. Further background details regarding the program and its operation are shown in the

City Council Agenda Report dated August 22, 2009 (Attachment 1). Following staff's
presentation regarding the program, Council requested that the item be placed on the
September 15, 2009 agenda for consideration of what action, if any, Council should
take regarding the program. The original contract and all amendments are attached
hereto as Attachment 2.

Nestor has been notified of the placement of this item on the September 15, 2009
agenda for consideration and action.

ANALYSIS:

As reflected in the August 22, 2009 report, various operational issues have arisen with
the program, and while the system appears to have been effective in reducing the most
serious accidents, the Police Department believes that targeted enforcement by police
officers at key intersections can provide even more benefits than the automated red
light camera system due to visibility of officers, ability to identify with certainty the driver
of any vehicle that runs a red light, and ability to capture other legal violations of
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offenders. The automated red light camera program has resulted in net costs to the
City of approximately $300,000 since inception. Nestor filed a receivership action in
Rhode Island State Court, and a hearing was scheduled on September 8, 2009 to
determine whether Nestor’s assets could be sold to B2H3 LLC. We have been advised
that Nestor's assets were instead purchased by American Traffic Solutions.

ALTERNATIVES CONSIDERED:

1. Maintain status quo and continue with current NTS contract and consent to
assignment of the contract to American Traffic Solutions.

2. Terminate the NTS contract and seek out a new vendor for the red light camera
program.

3. Terminate the NTS contract, dissolve the red light camera program, and use
existing traffic officers to enforce red light violations.

FISCAL REVIEW:

As shown on the fiscal analysis attached to the August 22, 2009 agenda report, since
inception, the City has collected approximately $5.7 million in revenue while paying
approximately $6.0 million to Nestor, resulting in a net cost to the City of approximately
$300,000. Recent changes to the contract regarding amounts paid to Nestor, have
affected the monthly revenue to expenditure comparison to the City’s benefit.

The total Red Light Camera citation fine amount is $436, with the City receiving $165.71
of that fine amount.

LEGAL REVIEW:

Based on the Police Department's report regarding record keeping, quality of
photographs, responsiveness of Nestor personnel, etc., it appears that Nestor is not in
compliance with the provisions of its contract, and that City staff has repeatedly put
Nestor on notice of defaults under the Agreement, most of which have not been
corrected. The sale of Nestor's assets to a third party also creates a situation in which
the provider that the City contracted with will no longer be providing the services
contemplated by the Contract.

The City has the absolute right, under section 7 of Addendum Number Three to decline
to give consent to an assignment of the Nestor contract to American Traffic Solutions.
In addition, the City has the right under Section 3.4 of the Agreement (as revised in
Addendum Number Three) to terminate the Agreement without liability or charge on
thirty (30) days’ advance notice if the City concludes that potential or actual liability of
Nestor or the City to any third parties arising from operation of the system makes the
program “impractical, uneconomical, or impossible to continue.” Likewise, if the City
concludes upon review of the program that it is no longer improving public safety in the
City, it may seek to negotiate resolution with Nestor, or its successor if the City consents
to assignment. If after negotiation between the City and the vendor, the parties are
unable to reach agreement on revisions to the program which would maximize public
safety benefits of the program, the City may terminate the agreement with thirty (30)
days’ written notice. Finally, the City could potentially terminate the agreement based
on Nestor’s failure to correct its defaults under the agreement after having been given at
least thirty days to correct the defaults identified by staff in its August 22, 2009 report,
the City could terminate the agreement pursuant to section 3.1 of the agreement.



Thus, the City may either request an accelerated review of the program due to the issues
with NTS compliance identified above, or it could notify Nestor of its intent to terminate the
contract, or simply decline to consent to assignment of the contract to American Traffic
Systems. Should the City Council determine that it wishes to terminate the Nestor contract
by declining to consent to assignment, the City will not receive the full financial offsets set
out in Amendment 3 ($5,833.33 per month) which was scheduled to continue through
December 1, 2011. A determination as to continuing services on already issued tickets
through American Traffic Solutions would also need to be made. Staff would also need to
work with American Traffic Solutions to arrange for removal of the equipment placed in
City rights of way.

CONCLUSION:

It is recommended that City Council determine whether it wishes to terminate the red
light camera program in its entirety, work with another red light camera vendor, or seek
further information prior to acting. If the Council determines it wishes to terminate the
red light camera program entirely, then it should vote to terminate the program and
direct staff to notify Nestor and American Traffic Solutions (the purchaser of Nestor's
assets through state receivership proceedings) that it will not consent to the assignment’
of the contract and terminating the agreement. Staff would also request direction as to
whether to dismiss all outstanding citations or to complete processing of outstanding
citations, which would involve continuing to work with Nestor or American. Traffic
Solutions staff on a temporary basis until all citations have been resolved. lItis not clear
what costs, if any, would be involved in this process.
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Traffic Safety Bureau Chief of Police
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