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STATE OF CALIFORNIA ) ' : Am‘gld Schwarzenegger, Governor

DEPARTMENT OF INDUSTRIAL RELATIONS
OFFICE OF THE DIRECTOR

455 Golden Gate Avenue, Tenth Floor

San Francisco, CA 94102 ’

(415) 703-5050

RECEIVED

August 12, 2010 . }
= AUG 1 8 2010

Bryan Berthiaume . - OFFICE OF CITY ATTORNEY

Executive Director S

Foundation For Fair Contracting

3807 Pasadena Avenue, Suite 150

Sacramento, CA 95821

Re:  Public Works Case No. 2010-010
Photo Red Light Enforcement Program
.City of Hayward

Dear Mr. Berthiaume:

This constitutes the determination of the Director of Industrial Relations regarding coverage of the
above-referenced project under California’s prevailing wage laws and is-made pursuant to section
16001(a) of title 8 of the California Code of Regulatlons Based on my review. of the facts of this
case and an analysis of the applicable law, it is my determination that the construction and

installation work performed in connection with the Photo Red Light Enforcement Program at - -~

designated intersection approaches in the City of- Hayward (“Clty ’) is pubhc work subJect to.
prevailing wage requlrements o _ e -

' Facts

On February 14, 2007, City issued a request for proposals for the provision of “a comprehensive
and fully integrated red light photo enforcement program” (the “RFP”). The successful bidder
would be required “to deploy red light camera equipment at designated intersections.” The scope
of mandated services includes “all hardware, software, installation, maintenance, operation,
training, and all back-office processing of violations ... .” Specifically, the RFP provides that the
successful bidder would be responsible to “provide and install all equipment mcludmg, but not
limited to, poles, cabinet and related operational equipment at the selected intersections™ and for
“all permit acquisition, site design, construction installation and maintenance of the equipment.”

* The successful bldder Redﬂex Traffic System, Inc. (“Redﬂex”) submitted its proposal to C1ty on

March 29, 2007. In its proposal, Redflex agrees to provide and install all equipment for the Photo
Red Light Enforcement Program. Redflex identifies J.D. Baker Construction. Company (“J.D.
Baker”) as the subcontractor who will “complete the construction aspects of the installation of the
red light enforcement system equipment,” noting that J. D. Baker’s employees are affiliated with
the Operating Engmeers Local Union No. 3.

In the RFP, City requested a cost proposal that would include “all equipment, services, training
and maintenance.” In its proposal, Redflex suggests a fee of $5,000 to $6,000 per month for each.
intersection approach depending on the intersection’s complexity. The monthly fee is “all inclusive
of all services, equipment and training.” :



Letter to Bryan Berthiaume | | e
Re: Public Works Case No. 2010-10 o
Page2 ‘

On or about November 942007, C1ty and Redflex entered into an exclusive agreement (the
“Agreeménty). - The-. Agfeem nt ‘provides that City is engaging the services of Redflex “to provide
certain equipment, processes and back office services” so that City is able “to monitor, identify
and enforce red light running violations.” “Equipment” is defined in the Agreement to mean “any
and all cameras, sensors, equipment, components, products, software and other tangible and
intangible propéity relating to the Redflex Photo Red Light System(s), including but not limited to )
all camera systems housings, radar units, sensors-and poles.” ‘

The construction and installation work Redflex is required to perform for ‘each des1gnated
intersection approach is set forth in paragraph 3.1 of the Agreement and in Exhibit B, -
“Construction and Installation Obligations.” Under these provisions, Redflex is required to submit
for City approval construction and installation specifications ‘for:each designated initersection; to
install under City supervision all necessary equipment at each designated: intersection; and to cause
an electrical contractor to perform the necessary electrical work, includinginstallation of all
related equipment, detection sensors, poles, telecommunications equlpment and wiring (the “F1xed
Photo Red Light System”)

The Agreement provides that C1ty shall” designate-a “Police ‘Project: Manager” (the “Authenzed
Officer™) to' oversee the comstruction and installation; “to implement ‘the PhotoRed: Light
Enforcement Program; to review:the-data collected by the Redflex System t6 determine whether'a
violation has: occured, and to-authorize the issuance: of citations. If the Authorized Officer
determmes' that a clta’uon 'shall be‘ 1ssued he/She transm1ts such determmatlon to Redﬂex
and photo images documentmg the alleged vmla’aon and any other : docmnentatlon deemed
necessary by the Authorized Ofﬁcer for suecessful prosecutwn of the violation.

The initial term of the -Agreement commences November 9, 2007, and continues- for each
intetsection” for a period of five years after-the ‘date Redflex completes the construction: and
installation of the Fixed Phote Red Light- System at that intersection. City may extend the term for
‘up to two-additional two-year-periods. Upon termination of the' Agreement, Redflex is obligated to
remove all equipment and ‘miaterials, including ‘poles, housings and cameras installed  under the
“Agreement-and to return the mtersectlons to substantially the same- condltlon they were in prior to
the Agreement ’

Under the Agreement;' City is ‘obligated to .payff'Redﬂex the sum’ of $5,679 per month for each
intersection with up to two contiguous lanes, and $5,879 per month for each intersection with three
or more contiguious lanes “as full remuneration for performing:all of the services:contemplated” in
the Agreement. In the event C1ty terminates the Agreement without cause; City is required to pay
Redflex, as'a cancellation fee, a pro rata share of the direct labor and material costs (not including
equipment costs) incurred in' installing the Fixed Photo Red Light System for each. intersection
approach installed prior to the effective date of termination (the “Reimbursable Costs™). The fee is
calculated based on the percentage of months remalmng in the Agreement multiplied by the value
of the Reimbursable Costs, which are estimated in the Agreement to be approx1mate1y $50 000 to
$80,000 per intersection approach

Since execution of the Agreément, Redflex has entered into subcontracts with St. Francis Electric
Inc. (“St. Francis”), Rader Excavating Inc. (“Rader”), and Pacific West Space Communications
Inc. (“Pacific West”) for the construction and installation work required in connection with the
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Photo Red Light Enforcement Program. Redflex entered into three subcontracts in 2008 with St.
Francis for the construction and installation of the Fixed Photo Red Light System at three
intersections: Industrial Parkway and Huntwood Avenue at a cost of $42,350; 2nd Street and B
Street at a cost of $39,088.85; and Winston Avenue and Hesperian Blvd. at a cost of $43,647.25.
Redflex entered into one subcontract in 2009 with Rader for the construction and installation of the
Fixed Photo Red Light System at Hesperian Blvd. and A Street at a cost of $20,873.59. Redflex

entered into four subcontracts in 2009 with Pacific West for the construction and installation of the

Fixed Photo Red Light System at four intersections: A Street and Highway 880 at a cost of
$55,552; Santa Clara Street and Jackson Street at a cost of $32,365; Mission Blvd. and Industrial
Parkway at a cost of $27,931; and Industrial Parkway and Whipple Road at a cost of $28,570.

While the construction and installation work may vary somewhat from intersection to intersection,
the scope of work generally involves installing a foundation for the poles by removing existing
concrete panels, placing prefabricated threaded bolts into the ground, pouring back the concrete
panels, mounting the poles on the threaded anchor bolts, and restoring concrete damaged during
the construction process. The camera unit housing is mounted dlrectly on top of the installed pole.
Flash units are attached to the pole with stainless' straps. Conduit is buried in the roadway or
sidewalk at depths required by City. A power pedestal is installed by mounting the power meter on -
a small foundation. Wire is pulled through the conduit to connect the power source with the -

equipment. Sensors are installed in holes cored into the asphalt in each lane of traffic and held in
place with epoxy

Discussion

Section 1771 generally requires the p ¥ment of prevailing wages to workers employed on public
works. Labor Code section 1720 (a)(1) generally defines “public works” to mean: “Construction,
alteration, demolition, installation, or repair work done under contract and paid for in whole or in
part out of public funds ... .” : -

The parties do not dispute that the work involved in installing the Fixed Photo Red Light System at
the designated intersections entails “installation” performed under contract within the meaning of
section 1720 (a)(1). “Installation” has consistently been defined in prior public works coverage
- determinations as work involving the bolting, securing or mounting of fixtures to realty. (See, e.g.,
PW 2008-034, Installation of Smart Classroom Technology, Fresno Unified School District (July .
27, 2009) and cases referenced therein.) Here, the work falls within the definition of installation in

- that the poles are secured to the ground, the camera unit housing and flash units are mounted or
otherwise attached to the pole, the conduit is buried under the roadway or sidewalk, the power

meter is mounted on a foundation, and the sensors are embedded in the street or highway. Also, the

work of removing, re-pouring and restoring the concrete entails “construction.”

There is also no'dispute that City’s payments to Redflex under the Agreement are out of public
funds. The question raised is whether they are payments for the construction and installation work.
Both City and Redflex take the position that the Agreement is a contract for services, that the
installation work is incidental to the main purpose of the Agreement, and, therefore, that the
Agreement is not a contract for “public works” under Mclntosh v. Aubry (1993) 14 Cal.App.4th
1576 (“Mclntosh™) and International Brotherhood of Electrical Workers v. Board of Harbor

! All statutory references are to the California Labor Code unless otherwise indicated.
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Commissioners (1977) 69 Cal:App.3d 566 (“IBEW™). The facts of this case are distinguishable,
“however, and render Mclntoshand IBEW inapplicable. :

In Mcintosh, the County of Riverside entered into a 30-year ground lease with  Helicon, Inc., a
‘nen-profit ‘corporation; - for 5:65 acres of undeveloped land in which the County held a ground
lease. Helicon-was:required to-use the land for the construction and -operation of a residential care
facility for emotionally: disturbed minors. In a memorandum of understanding incorporated into the
sublease, the County agreed to: place minors in the facility using AFDC-F C funds; which the court
described as “undoubtedly public funds.” The AFDC-FC fimds were to be used to-pay for the
minors’ ‘care and treatment. (Mclntosh, 14 Cal.App.4th at p. 1586.) The court found that the
AFDC-FC payments were “payments for later services” and not for construction. The court
explained: : R : S o

- -By a memorandum ‘of ‘understanding incorporated in ‘the sublease, ‘the County
“commits” to ‘placing ‘minors in-the finished facility and using ‘what " are
undisputedly public fiinds to pay for their care and treatment there ... . However,
that is payment: for-later services, not preliminary comstruction. We hold that = = -

“paying;for public: services does not make incidental construction wotk ‘done bya: . . -

- private provider of those services “public works” under section 1720, subdivision

- (@). The-statute requires payment for “construction”; to take that as ‘meaning
“services” would violate plain, unambiguous language, which we cannot do.

(Ibid.)

In IBEW, the parties-entered into:an oil and‘gas lease requiring the production of oil by the Long
Beach Oil Company and the payment ‘of royalties to the City of Long Beach. The court found that
the City’s only interest.was-in the payment of royalties, McIntosh correctly characterized: the
contract in IBEW as one for services, not for construction. The. McIntosh court considered the
construction to be merely incidental to the provision of those services. (Mclntosh, 14 Cal.App.4th
atp.-1586.) ' : o . Ch

The facts of this case show that ‘the work involved in installing the poles, camera, flash units and
other: equipment comprising ‘the:Fixed Photo Red Light System is -specifically required by the
Agreement and is an essential component of the Photo Red Light-Enforcement Program. Pursuant
-toparagraph 3.1 of the Agreement:and Exhibit B to the Agreement, City'is actively involved in the
construction -and installation-of ‘the Fixed Photo Red Light ‘System at each of the! designated
intersection .approaches. City is responsible for designating the intersections; sapproving “the
construction and installation’specifications for each intersection; and overseeing the work. Once
the Fixed Photo Red Light System ‘at a designated intersection is operational, the images and.
evidence of violations are collected and provided electronically to City for review. If the Fixed
Photo Red' Light System:were not: installed at intersections designated by City, the ‘Photo Red
Light-Enforcement: Program- would not exist nor could it function. Thus; the-construction--and
installation work ‘cannot be considered to be merely incidental to City’s interest in reducing red
light violations. :

Moréover, itis clear that-xth'e';fpubl-ic funds paid to compensat‘eRedﬂexére for all services required
of Redflex or its subcontractors under the Agreement without distinction, including construction
and installation of the Fixed Photo Red Light System. The conclusion that the monthly payments
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to Redflex pay for the construction and installation is reinforced by the fact that the Agreement
requires City, if it terminates the Agreement without cause, to pay a cancellation fee measured by
- the Reimbursable Costs, including direct labor costs, to install the Fixed Photo Red Light System
at each intersection prorated based on the percentage of moriths remaining in the term of the
Agreement. The clear implication is that a portion of each monthly payment made by City for the
months that have transpired prior to termination is paying a pro rata share of the cost of the
construction and installation. That the monthly payments may also pay for administrative services
provided by Redflex under the Agreement is not relevant. The relevant consideration is that the
public-funds pay for the cost of the construction and installation work.

This determination is consistent with other recent cases in which the application of Melnfosh was
at issue. ' . o

PW 2008-025, Construction of Animal Community Center, Humane Society Silicon Valley (August

5, 2009), entailed the construction of an Animal Community Center by the Humane Society

Silicon Valley (“HSSV™). The only public funds involved were paid by the City of Sunnyvale to

HSSV pursuant to an Animal Services Agreement, which took. effect after HSSV moved into and

began operation of the new facility. The Agreement provides that the city will pay an initial $1

million Capital Payment, and an annual “Host Fee” and “Live Animal Cost.” The Agreement
specifically states that the “Host Fee” and “Live Animal Cost” payments are for the provision of
services for animals. The Director found that they therefore fell within the holding of McIntosh
cited above as payment for on-going services rather than for construction. Consistent with prior
public works determinations, the Capital Payment was determined to be “de minimis” in the
context of the overall cost of the Project, and, thus, even if considered to be a public subsidy for
construction, it did not render the Project paid for, in part, out of public funds.

In PW 2008-026, King/Chavez Preparatory Academy, City of San Diego (October 1, 2009), the
City of San Diego constriucted a new charter school with conduit bond financing. The bonds were
repaid with rental income derived from public funds appropriated by the California Legislature
under the Charter Schools Act of 1992 (Stats. 1992, ch. 781). None of these funds were paid to the
developer or used to pay for construction of the school. Moreover, the legislative intent in
providing such aid for charter schools was to assist them in providing learning opportunities to
their pupils and not to pay for construction of the facilities. Thus, these payments likewise were
found to be within the holding in Mclntosh that payments for services, in this instance for the
education of pupils, do not come within the provisions of section 1720, subdivision (a).

In PW 2010-008, Southwest Community Health Center, Construction of Tenant Improvements at
3569 Round Hill Circle, County of Sonoma (April 8, 2010), County grant funds were paid to
purchase property for use as a primary care facility. The funds were paid under the same statutory
provision at issue in Mclntosh, Government Code section 26227 (“Section 26227"), which
authorizes the payment of public funds to establish or to fund programs deemed by a county board
- of supervisors “to meet the social needs of the population of the county ... .” The Director found
that the public funds were paid for the provision of public services under Section 26227, and,
under MclIntosh, were not payment for construction. Of particular relevance to the determination
was the Mclntosh court’s discussion of Section 26227, in which the court noted that it is “arguably
inconsistent” for counties to encourage private development of projects to provide public services
of a type specified in that section and then to “subject such development to the disincentive of
public works status.” (McIntosh, supra, 14 Cal.App.4th at p. 1587.)
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Finally, in PW 2009-008, Solar Photovoltazc Dzsmbuted Generation Facility, West . County
Wastewater District -(April 21, 2010), and PW 2008- 038, Solar Photovoltaic Distributed
Generation Facility, Santa Cruz ‘School District (April 21, 2010), public entities entered into
Power Purchase:Agreements with developers to purchase electricity generated by solar facilities to
be built: by -the developers: on' the: public entities’ properties. Because the payments were
specifically limited-to the' purchase of electrical power generated by each facility, and calculated
based on the:kilowatt-hours of electricity generated, it ‘was determined that under Mclntosh. they
were payments for the provision of the electric power and not for ‘construction of the solar facility
that generated the power. :

‘Thus in each of these cases, the public funds pald only for pubhc services. In contrast, here City

is paying a monthly fee for work and services that includes the cost of constructing and 1nsta111ng
the Fixed Photo Red Light System at each intérsection des1gnated by City. That this cost is
amortized over the term-of the: Agreement is shown by the manner in:which the cancellation feé is
calculated. Accordingly, the holding in Mclntosh regardmg payment for services does not apply

Fmally, Clty and Redﬂex argue. that the. constructxon and mstaliatlon work is not- pubhc Work
because- the equipment is owned by Redflex. There is nothing in-the: statutory ‘scheme, however,
that limits public- work to: the installation of -equipment, materials, facilities or other works of
improvement owned by.the public entity. If the- work meets the elements of “pubhc works” under
section 1720(a)(1), prevaﬂmg Wage requnements apply

For the- foregomg reasons, under the. spec1ﬁc facts of this case, the construction-and 1nstallat1on ‘
work performed in comnection with the Photo Red Light- Enforcement Program is public work
subJect to prevailing wage requirements.

I hope this determination sausfa.ctorﬂy answers your inquiry.

Sincerely,

John C Duncan '
Director

z See .8, PW 2005 018, Installatzon and Removal of Temporary Fencmg and . Power . Communications
Faczlztzes/Eastszde High School, Antelope Valley Union High School District’ (February 28, 2006), wherein the
Director found that the ‘installation and removal of temporary fencing and- temporary power and communications
facilities at a school construction site was' covered work. .



Labor Commissioner, State of California
Department of Industrial Relations
Division of Labor Standards Enforcement
2031 Howe Avenue  Suite 100
Sacramento, CA 95825

916-263-6702

FAX: 916-263-2906

DATE:  ~ ’ ‘ In Reply Refer to Case No:
November 30, 2010 40-27515/552 '

CIVIL WAGE AND PENALTY ASSESSMENT

Awarding Body Work Performed in County of
City of Hayward . : - JAlameda :
PROJECT NAME . : . : Project No.

" |Photo Red Light Enforcement Program : 0
Prime Contractor X

Redflex Traffic Systems (Cahfomxa) Inc., a Cahfomla Corporation

Subcontractor )
Pacific West Space Communications Inc., a California Corporation )

After an investigation concerning the payment of wages to workers employed in the execution of the contract for

the above-named public works project, the Division of Labor Standards Enforcement (the "Division") has determined
that violations of the California Labor Code have been committed by the contractor and/or subcontractor

identified above. In accordance with Labor Code section 1741, the Division hereby issues this Civil

Wage and Penalty Assessment. ’

e

The nature of the violations ofthe Labor Code and the basis for the assessment are as follows:
Failure to comply with a request for Certified Payroll Records within 10 days of being requested in violation of

Labor Code 1776(g). Records were requested on September 28, 2010 and received on September 30, 2010.

Penalties are calculated as follows: $25 per calendar day per worker for the period October 15 —

November 30, 2010 for a total of forty-seven (47) violations at $25 per day. Penalties will continue to accrue

until the records are provided to the Division of Labor Standards Enforcement.

The attached Audit Summary further itemizes the calculation of wages due and penalties under Labor Code
sections 1775 and 1813

The Division has determined that the total amount of wages due is: $0.00

The Division has determined that the total amount of penalties assessed under Labor Code sections 1775
and 1813 is: $0.00

The Division has determined that the amount of penalties assessed against  Pacific West Space Communications, Inc. .
under Labor Code section 1776 is: _ $1.,175.00

Please refer to page 5 for specific withholding obligations pertaining to these amounts.

STATE LABOR COMMISSIONER

" Amie Befgin
Deputy Labor Commisgi

PW 33 (Revised - 3/2000)



Statutory Withholding Obligations
1. Awarding Body Withholding Obligations

In accordance with Labor Code section 1727(a), before making payments to the contractor of
money due under a contract for public work, the awarding body shall withhold and retain therefrom
all amounts required to satisfy this Civil Wage and Penalty Assessment. The amount required

to satisfy this Civil Wage and Penalty Assessment shall not be disbursed by the awarding body
until receipt of a final order that is no longer subject to judicial review. o

The amount which must be withheld and retained by the awarding body pursuant to this
Civil Wage and Penalty Assessment is:

Wageé Due: ' ‘ $0.00
Penalties Due Under Labor Code sections 1775 and 1813; $0.00 -
Penalties Due Under Labor Code sections 1776: ' $1,175.00

Total Withholding Amount: . ‘ $1,175.00
2. Prime Contractor Withholding Obligations:

- In accordance with Labor Code section 1727(b), if the awarding body has not retained sufficient
money under the contract to satisfy this Civil Wage and Penalty Assessment based ona
subcontractor's violations, the contractor shall, upon the request of the Labor Commissioner,
withhold sufficient money due the subcontractor under the contract to satisfy the assessment and
transfer the money to the awarding body. This amount shall not be disbursed by the awarding body
until receipt of a final order that is no longer subject to judicial review. .

le this box is checked, the Labor Commissioner hereby requests that the prime contractor
withhold the following amount from money due the subcontractor and transfer the money to the
awarding body to satisfy this assessment:

Wages Due: ‘ S $0.00
Penalties Due Under Labor Code sections 1775 and 1813: _$0.00
Penalties Due Under Labor Code sections 1776: ' $1,175.00
Total Withholding Amount: $1,175.00

Distribution:

Awarding Body

Surety(s) on Bond

Prime Contractor
Subcontractor

- e s o



Labor Commissioner, State of California
Department of Industrial Relations
Division of Labor Standards Enforcement : i
2031 Howe Avenue ~ Suite 100 o ' '
--{Sacramento, CA 95825
916-263-6702 .

FAX: 916-263-2906

DATE: ' : ’ In Reply Refer to Case No:
February 09, 2011 ‘140-27517/552 )

CIVIL WAGE AND PENALTY ASSESSMENT

Awarding Body - i o Work Performed in County of
City of Hayward . . e Alameda

PROJECT NAME ) Project No.

Photo Red Light Enforcement ng am#3 - 10

Prime Contractor
{Redflex Traffic Systems, Inc., a Delaware Corporauon

Subcontractor

After an investigation concerning the payment of wages to-workers employed in the execution. of the contract for
the above-named public works project, the Division of Labor Standards Enforcement (the "D1v1s1on") has determmed
that violations of the California Labor Code have been committed by the contractor and/or subcontractor

identified above. In accordance with Labor Code sectlon 1’741 the Division hereby issues this Civil - '

Wage and Penalty Assessment. e :

The nature of the v1olat10ns of the Labor Code and the basis for the assessment are as follows
Violation of Labor Code sections 1771 and 1774 for paying less than the applicable prevallmg wage rates

 determined by the Director to the workers who worked on the project. Violation for not paying the prevailing

wage overtime rates as required under Labor Code section 1815 for work performed in excess of 8 hours per-

day or 40 hours per week. Violation of Labor Code section 1777.5 for fallure to make tralmng fund
contrxbutlons for the crafts of In31de Wireman., :

The attached Audit Summary further itemizes the calculation of wages due and penaltles under Labor Code -
sections 1775 and 1813, :

" The Division has determined that the total amount of wagesdueis: - $18.711.99
The Division has determined that the total amount of penalties assessed under Labor Code sections 1775
and 1813 is: ' . _ $1.925.00
The Division has determined that the amount of penalties assessed against Redflex Traffic Systems, Inc,

under Labor Code section 1776 is: ‘ _ $0.00
Please refer to page 5 for specific withholding obligations pertaining to these amounts.
STATE LABOR COMMISSIONER

S

Amie Bergin
Deputy Labor Commissioner
PW 33 (Revised-912009)




Statutory Withholding Obligations
1. Awarding Body Wfthholding Obligations

In accordance with Labor Code section 1727(a); before making payments to the contractor of.
money due under a contract for public work, the awarding body shall withhold and retain therefrom
all amounts required to satisfy this Civil Wage and Penalty Assessment. The amount required

to satisfy this Civil Wage and Penalty Assessment shall not be disbursed by the awarding body
until receipt of a final order that is no longer subject to judicial review.

The amount which must be withheld and retamed by the awardmg body pursuant to this
Civil Wage and Penalty Assessment is:

Wages Due: $18,711.99
Penalties Due Under Labor Code sections 1775 and 1813: ) $1,925.00 -
Penalties Due Under Labor Code sections 1776: . : ' $0.00
Total Withholding Amount: $20,636.99

2. Prime Contractor Withholding Obligations:"

In accordance with Labor Code section 1727(b), if the awarding body has not retained sufﬁc1ent
money under the contract to satisfy this Civil Wage and Penalty Assessment based ona
subcontractor's violations, the contractor shall, upon the request of the Labor Commissioner,
withhold sufficient money due the subcontractor under the contract to. satlsfy the assessment and
transfer the money to the awarding body This amount shall not be disbursed by the awarding body
until receipt of a final order that is no longer subject to Jud1c1al revww '

I____IIf this box is checked‘ the Labor Commissioner hereby requests that the prime contractor
- withhold the following amount from money due the subcontractor and transfer the money to the
awardmg body to satlsfy this assessment: : : :

Wages Due: ' R ‘ ~_$18,711.99
Penalties Due Under Labor Code sections 1775 and 1813: : $1,925.00
Penalties Due Under Labor Code sections 1776: - $0.00
Total Withholding Amount: : ' $20,636.99

Distribution:

Awarding Body

Surety(s) on Bond

. Prime Contractor
Subcontractor




PUBLIC WORKS AUDIT WORKSHEET C ﬂl.o;r AMOUNT DUE/OWING
i —— 20636.99
EMPLOYER /FIRM . DEPUTY OFFICE WAGES DUE AND OWING
,N Redfiex Traffic Systems, Inc. Amie Bergin Sacramento 18502.32
ADDRESS ..O_._< TRANSCRIBER PENALTIES DUE AND OWING
23751 North 23rd Ave. S Phoenix, AZ 85085 - o e 1925.00
PROJECT "AWARDING BODY R vm__sm AUDIT NUMBER/CASE NUMBER [TRAINING FUND DUE/OWING
Photo Red Light Enforce: City of Hayward Redflex Traffic Systemg40-27517/552. . 209.67
: . PERIOD '|HOURS WORKED OTHER ~lrotaL PREVAILING WAGE REQUIREMENTS ~ [AMOUNT OWING [PENALTIES [PENALTIES TRNG.  [TOTAL
EMPLOYEE CLASSIFICATION  {WORKED |ST. OT. D.T.. |WAGES PAID |WAGES PAID{*OTHER TOTAL WAGES AND UNPAID NO.1 NO. 2 FUND AMOUNT DUE
- - 12/26/98 - : R : . e . S )
Inside Wireman 06/20/09 16] 3.08 0 0.00 354.691 0.00 1230.84 876.15]. 50.00 0.00 9.54 935.69
06/28/08 - : E B )
Inside Wireman - }03/27/10 152| 23.88] 5.1 0.00 3417.04 0.00 11774.00 8356.96 - 475.00 300.00 90.49 922248
06/28/08 - :
Inside Wireman 06/28/08 24] 685 015 0.00}: 660.82 0.00 2043.78 1382.95 75.00 75.00 15.50 1548.45
06/20/09 -
inside Wireman 06/20/09 15.88 4f 122 0.00 437.76 0.00 1423.34 985.58 50.00 25.00 10.55 1071.13
i 06/28/08 - . . . -
Inside Wireman 10/11/08 40{ 11.97 0 0.00 1157.13 0.00 3425.95 2268.82 .150.00 125.00 25.99 2569.81
06/28/08 - . g - .
Inside Wireman 06/28/08 16| 44 33 0.00 413.25 0.00 1675.94 1262.69 50.00 50.00 11.85 1374.54]
02/20/10 - - 1
Inside Wireman 03/27/10 88| 3.52 0 0.00 2304.02 0.00 5673.18 3369.17 275.00 225.00 45.76 3914.93
07/16/97 - : o - .
Inside Wireman 01/07/98 0 0 0 0.00/ 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00
0 0 0 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00
0 0 0 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00}
0 0 0 '0.00 0.00f 0.00 0.00 0.00 0.00 0.00 0.00 0.00
0 0 0 0.00 0.00}" 0.00 0.00 0.00 0.00 0.00 0.00 0.00
0 0 0 0.00] 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00
) 0. o 0 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00
0 0 o} 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00
0 0 0 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00
0 0 0 0.00 0.00 0.00] 0.00 0.00 0.00 0.00 0.00 0.00
0 0 0 “0.00 - 0.00 0.00 0.00 0.00}" 0.00 0.00 0.00 0.00
0 0 0 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00
0 0 0 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00
0 0 )] 0.00 0.00 0,00 0.00 0.00 0.00 0.00 0.00 0.00
0 0 “of. ~0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00
0 0 0 _ 0.00 0.00}" 0.00 0.00 0.00 0.00 0.00 0.00 0.00
0 0 of 0.00 000f 0.00 0.00 0.00 0.00 0.00 0.00 0.00
JBalance Brought forward from audit3 Summary 0.00 0.00 0.00 “0.00 0.00f - - 0.00 0.00 0.00 0.00
The following entries represent the amounts relied upon for 0.00 8744.70) 0.00 27247°03) - 18502.32 1125.00 800.00)  ~209.67 $20,636.99
calculating Labor Code 1775 and 1813 penalties. - ) ]
1775 25.00|Per Day
1813 25.00|Per Day
’ Summary Page 1
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L ane Contractor

Labor Commissioner, State of California
Department of Industrial Relations
Division of Labor Standards Enforcement
2031 Howe Avenue Suite 100
Sacramento, CA 95825

916-263-6702

FAX: 916-263-2906

DATE: : ’ In Reply Refer to Case No:
April 01,2011 . 40-27515/552 ADD o e l",f}’g

CIVIL WAGE AND PENALTY :ASSESSMENT

Awarding Body ! ’ 'Work Performed in County of
City of Hayward . Alameda

PROJECT NAME.., : Project No.

Photo Redight Enforcement Program ‘ 0

Redflex Traffic Systems (Cahfomra) Inc., a California Corporatron
Subconu'actor
Pacific West Space Communications Inc., a California Corporation

After an investigation concerning the payment of wages to workers employed in the execution of the contract for

the above-named public works project, the Division of Labor Standards Enforcement (the "Dlvrsron") has determmed
that violations of the California Labor Code have been committed by the contractor and/or subcontractor

identified above. In accordance with Labor Code section 1741 ‘the Division hereby issues this C1v11
. Wage and Penalty Assessment. :

The nature of the violations of the Labor Code and the basis for the assessment are as follows:

Violation of Labor Code sections 1771 and 1774 for paying less than the applicable prevailing wage rates

- determined by the Director to the workers who worked on the project. Violation for not paying the prevailing - °
wage overtime rates as required under Labor Code section 1815 for work performed in excess of 8 hours per

day or 40 hours per week. Violation of Labor Code section 1777.5 for failure to make trammg fund

contrlbutlons

The attached Audit Summa.ry further itemizes the calculatlon of wages due and penalties under Labor Code
sections 1775 and 1813.

The Division has determined that the total amount of wages due is: - - $32.559.69

‘The Division has determined that the total amount of penalties assessed under Labor Code sections 1775
and 1813 is: o $4.250.00

The Division has determined that the amount of penalties assessed against » Pacific West Space Communications. Inc.
under Labor Code section 1776 is: - . $1,175.00

" Please refer to page 5 for specific withholdihg obligations pertaining to these amounts.

STATE LABOR COMMISSIONER

s

~<Affiie Bergin C(/
Deputy Labor Commissioner

PW 33 (Revised- 3/2009)




Statutory Withholding Obligations
1 Awarding Body Withholding Obligations

In accordance with Labor Code section 1727(a), before making payments to the contractor of
money due under a contract for public work, the awarding body shall withhold and retain therefrom
all amounts required to satisfy this Civil Wage and Penalty Assessment. The amount required

to satisfy this Civil Wage and Penalty Assessment shall not be disbursed by the awarding body
until receipt of a final order that is no longer subject to judicial review. v

The amount which must be withheld and retained by the awarding body pursuant to this
Civil Wage and Penalty Assessment is:

Wages. Due: ' $32,559.69
Penalties Due Under Labor Code sections 1775 and 1813: o $4,250.00
Penalties Due Under Labor Code sections 1776: ~ $1,175.00
Total Withholding Amount: o $37,984.69

2. Prime Contractor Withholding Obligationsﬁ

In accordance with Labor Code section 1727(b), if the awarding body has not retamed sufficient.
money under the contract to satisfy this Civil Wage and Penalty Assessment based on a

“ subcontractor's violations, the.contractor shall, upon the request of the Labor Commissioner,

' withhold sufficient money:due the subcontractor under the contract to satisfy the assessment and -
transfer the money to the awarding body. This amount shall not be disbursed by the awarding body
until receipt of a ﬁnal order that is no longer subject to judicial review.

.If this box is checked, the Labor Commissioner hereby requests that the pnme contractor
withhold the followmg amount from money due the subcontractor and transfer the money to the
awarding body to satisfy this assessment:

Wages Due: | | ’ $32,559.69
Penalties Due Under Labor Code sections 1775 and 1813: . $4,250.00
Penaities Due Under Labor Code sections 1776: e $1,175.00
" Total Withholding Amount: ‘ _ $37,984.69
Distribution:
Awarding Body
Surety(s) on Bond

Prime Contractor
Subcontractor

N L P o=
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I.abor Commissioner, State of California
Department of Industrial Relations

Division of Labor Standards Enforcement

Civil Wage and Penalty Assessment Review Office
2031 Howe Avenue, Suite 100

Sacramento, CA 95825-0196

Phone: (916) 263-2892

Fax: (916) 263-2906

Date: May 11,2011 | In Reply Refer to: 3y SE Case No.: 40-27515/552

Notice of Transmittal

To:  Department of Industrial Relations
Office of the Director-Legal Unit
Attention: Lead Hearing Officer
P. O. Box 420603 '

San Francisco, CA 94142-0603 - OFFICE OF GITY ATTORNEY

Enclosed herew1th please ﬁnd a Request for Review, dated May 4, 2011 postmarked May 4 2011, dnd

received by this office on May 5, 2011.

Also enclosed please find fhe following:

__X__ Copy of Civil Wage and Penalty Assessment

X Copy of Audit Summary
STATE LABOR-COMMISSIONER

(_‘}’ 4 /C o
Ifwﬁ,w) Chid ado
‘ Pauline Edwards
Office Technician

cne.

ce (without enclosures): See Proof of Service

Please be advised that the Request for Review identified above has been received and transmitted
1o the address indicated. Please be further advised that the governing procedures applicable to
these hearings are set forth at Title 8, California Code of Regulations sections 17201-17270.
These hearings are not governed by Chapter 5 of the Government Code, commencing with section
11500. '

110114



Labor Commxssnoner, State of Calnforma
Department of Industnal Relations

Division of’ Labor Standards Enforcement

Civil Wage and Penalty Assessment Review Office
2031 Howe At nug, Suite T00

Sacramento, CA . 958?5 0196

Phone: (916)263- 2892

Fax; (916) 263-2906

Date: May 11,2011 7 In Reply Refer ©' pLSE Case No.: 40-27515/552

Notice of Opportunity to Review Evidence Pursuant to Labor Code Section 1742(b)

To:  Mr. Rich Patton
- Pacific West Communications Inc
900 W. Gladstone Street
‘San Dimas, CA 91773

Please be advised that this office has received your Request for Review of May 4, 201 1, and penaining
{o the Civil Wage and Penalty Assessment issued by the Division of Labor Standards Enforcement in
DLSE Case No.: 40-27515/552.

In accordance with Labor Code section 1742(b), this notice provides you with an opportunity to review
evidence to be utilized by the DLSE at the hearing on the Request for Rev1ew and the procedures for
~ reviewing such evidence. »

Rule 17224 of the Prevailing Wage Hearing Regulations provides as follows:

“(a) Within ten (10) days following its receipt of a Request for Review, the Enforcing
Agency shall also notify the affected contractor or subcontractor of its opportunity and the
procedures for reviewing evidence to be utilized by the Enforcing Agency at the hearing
of the Request for Review.

(b) An Enforcing Agency shall be deemed to have provided the opportunity to review
evidence required by this Rule if it (1) gives the affected contractor or subcontractor the
option at said party's own expense to either (i) obtain copies of all such evidence through

" a commercial copying service or (ii) inspect and copy such evidence at the office of the
Enforcing Agency during normal business hours; or if (2) the Enforcing Agency at its
own expense forwards copies of all such evidence to the affected contractor or
subcontractor.

(¢) The evidence required to be provided under this Rule shall include the identity of
witnesses whose testimony the Enforcing Agency intends to present, either in person at
the hearing or by declaration or affidavit. This provision shall not be construed as
requiring the Enforcing Agencyto prepare or provide any separate listing of witnesses
whose identities are disclosed w1th1n the written materials made available under subpart

(a).




A

(d) The Enforcing Agency shall make evidence available for review as specified in
subparts (a) through (¢) within 20 days of its receipt of the Request for Review; provided
that, this deadline may be extended by written request or agreement of the affected
contractor or subcontractor. The Enforcing Agency's failure to make evidence available
for review as required by Labor Code section 1742(b) and this Rule, shall preclude the
enforcing agency from introducing such evidence in proceedings before the Hearing
officer or the Director.

(e) This Rule shall not preclude the Enforcing Agency from relying upon or presenting
any evidence first obtained after the initial disclosure of evidence under subparts (a)
through (d), provided that, such evidence is promptly disclosed to the affected contractor
or subcontractor. This Rule also shall not preclude the Enforcing Agency from presenting

- previously undisclosed evidence to rebut new or collateral claims raised by another party

in the proceeding.”

In accordance with the above Rule, please be advised that the DLSE's procedure for you to exercise your
opportunity to review evidence is as follows

ccC:

Within five calendar days of the date of this notice, please transmit the attached
Request to Review Evidence to the following address

State of California

Division of Labor Standards Enforcement
Amie Bergin

2031 Howe Avenue, Suite 100
Sacramento, CA 95825

Mr. Ramon Yuen-Garcia

Division of Labor. Standards Enforcement
455 Golden Gate Ave., 9th Fl.

San Francisco, CA 94102
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900 W. Gladstone St.
San Dimas, CA 81773
Telephone: 909 592-4321
Facsimile: 909 599-7889
CA License 597074

www.pweinc.ws Q

May 4, 2011 | \\ D \\‘\(/

VIA FEDERAL EXPRESS

Labor Commissioner, State of California

Civil Wage and Penalty Assessment Review Office
2031 Howe Avenue, Suite 100

Sacramento, CA 95825

Re: Civil Wage and Penalty Assessment
Request for Review ‘
Case Number: 40-27515/552
April 01, 2011

To Whom It May Concern:

, Please consider this correspondence as our written request in accordance with Labor Code
Section 1742 to obtain a review of the Civil Wage and Penalty Assessment Case number 40-27515/552. It
is our request that the review correspond with that of Redﬂex Traffic Systems, Inc. prime contractor of
the work that was performed. We have requested that Redflex Traffic Systems, Inc. post the bond for the
assessed Ilqwdated damages on behalf of Pacific West Commumcatlons, inc. and antlupate funds to be

| forwarded by them. '

Respectfully,.
Rich Patton
President

Pacific West Communications, Inc.



o

Labor Commissioner, State of California
Department of Industrial Relations
Division of Labor Standards Enforcement
2031 Howe Avenue  Suite 100
Sacramenfo, CA 95825

916-263-6702

FAX: 916-263-2906

City of Hayward -
777 B St. _
Hayward, CA 94541
‘Maureen Conneely

DATE:
January 18, 2012

In Reply Refer to Case No:
40-27516/552

NOTICE OF COMPLAINT CLOSED

PROJECT NAME
Photo Red Light Enforcement Program #2

Project No.
0

Prime Contractor

Redflex Traffic Systems, Inc.

Subcontractor
Radar Excavating, Inc.

The cdmplaint against the above-named contractor(s) is being closed for the following reason(s):

Subject firm has satisfactorily paid all prevailing wages and/or penalties found due.

DThe statute of limitations for the Labor Commissioner to prosecute California Public Work Law (Labor

Code sections 1720 through 1861) has expired. Information for claimant please note: There are
other legal claims which you may still pursue even though the statute of limitations has expired for
the Labor Commissioner to enforce the public work provisions of the Labor Code. You may want to

‘ review the California Court of Appeals decision in the case of Tippett v Terich (1995), 37 Cal.App.4th 1517,
44Cal.Rptr.2d 862 and/or consult with an attorney to determine if you may pursue any of the legal actions’
discussed in the Tippett v Terich decision.

DThere is insufficient evidence to confirm California Public Work Law was violated.

I:I Subjeét firm was not within the jurisdiction of California Public Work Law on this project.

|:| Other:

STATE LABOR COMMISSIONER

By

Amie Bergin
Deputy Labog

PW (R;viscd - 4/2002)

mmissioner 1



Labor Commissioner, State of California
Department of Industrial Relations

Division of Labor Standards Enforcement

Civil Wage and Penalty Assessment Review Office
2031 Howe Avenue, Suite 100

Sacramento, CA 95825-0196

Phone: (916) 263-2892

Fax: (916) 263-2906

Date;: March 25, 2011 In Reply Refer to: 1,7 SE Case No.: 40-27517552

Notice of Transmittal

To:  Department of Industrial Relations
Office of the Director-Legal Unit
Attention: Lead Hearing Officer
P. O. Box 420603
San Francisco, CA 94142-0603

RECEIVED
MAR 26 201
OFFICE OF CITY ATTORNEY

Enclosed herewith please find a Request for Revxew, dated March 21, 2011, postmarked and recelved

by this office on March 21, 2011.

Also enclosed please find the following:

X __ Copy of Civil Wage and Penalty ‘Asse‘ssmen't

X __ Copy of Audit Summary

STATE LABOR COMMISSIONER

By: (fa,w&/m/ é&umﬂw

~Pauline Edwards
" Office Technician

enc.

cc (without enclosures): See Proof of Service

Please be advised that the Request for Review identiﬁéd above has been received and transmitted
to the address indicated. Please be further advised that the governing procedures applicable to

these hearings are set forth at Title 8, California Code of Regulations sections 17201-17270.
These hearings are' not governed by Chapter 5 of the Government Code, commencing with section
11500. .

110063



Labor Commissioner, State of California
Department of Industrial Relations

‘Division of Labor Standards Enforcement

Civil Wage an '."‘Penalty Assessment Review Office
2031 Howe A eénue, Suite 100

Sacramento; CA 95825-0196

Phone: (916) 263-2892

Fax: (916) 263-2906

Date: March 25,2011 In Reply Refer to: 137 SE Case No.: 40-27517552

To:

Notice of Opportunity to Review Evidence Pursuant to Labor Code Section 1742(b)

Mr. Scott Oborne

* Jackson Lewis Attomeys at Law
- Jackson Tower ’

806 SW Broadway, Ste, 400
Portland, Oregon 97205

Please be advised that this office has received your Request for Revnew of March 21, 2011 and
pertaining to the Civil Wage and Penalty Assessment issued by the D1v1s1on of Labor Standards
Enforcement in DLSE Case No.: 40-27517552. :

In accordance with Labor Code section 1742(b), this notice provides you with an opportunity to review
evidence to be utilized by the DLSE at the hearmg on the Request for Rewew and the procedures for
reviewing such evidence. : ,

Rule 17224 of the Prevailing Wage Hearing Regulations provides as follows:

“(a) Within ten (10) days following its receipt of a Request for Review, the Enforcmg
Agency shall also notlfy the affected contractor or subcontractor of its opportunity and the
procedures for reviewing evidence to be utlhzed by the Enforcing Agency at the hearing
of the Request for Review.

(b) ‘An Enforcing Agency shall be deemed to have provided the opportunity to review
evidence required by this Rule if it (1) gives the affected contractor or subcontractor the
option at said party's own expense to either (i) obtain copies of all such evidence through
a commercial copying service or (ii) inspect and copy such evidence at the office of the -
Enforcing Agency during normal business hours; or if (2) the Enforcing Agency at its
own expense forwards copies of all such evidence to the affected contractor or
subcontractor. -

(c) The evidence required to be provided under this Rule shall include the identity of
witnesses whose testimony the Enforcing Agency intends to present, either in person at
the hearing or by declaration or affidavit. This provision shall not be construed as
requiring the Enforcing Agency to prepare or provide any separate listing of witnesses

- whose identities are disclosed within the written materials made available under subpart

(a).
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(d) The Enforcing Agency shall make evidence available for review as specified in
subparts (a) through (c) within 20 days of its receipt of the Request for Review; provided
that, this deadline may be extended by written request or agreement of the affected
contractor or subcontractor. The Enforcing Agency's failure to make evidence available
for review as required by Labor Code section 1742(b) and this Rule, shall preclude the
enforcing agency from introducing such evidence in proceedings before the Hearing
officer or the Director.

(e) This Rule shall not preclude the Enforcing Agency from relying upon or presenting
any evidence first obtained after the initial disclosure of evidence under subparts (a)
through (d), provided that, such evidence is promptly disclosed to the affected contractor
or subcontractor. This Rule also shall not preclude the Enforcing Agency from presenting
previously undisclosed evidence to rebut new or collateral clalms raised by another party
in the proceeding.”

In accordance with the above Rule, please be advised that the DLSE's procedure for you to exercise your
opportunity to review evidence is as follows:

Within five calendar days of the date of this notice, please transmit the attached
Request to Review Evidence to the following address

State of California _

Division of Labor Standards Enforcement
Amie Bergin

2031 Howe Avenue

Suite 100

Sacramento, CA 95825

cc: :
Mr. Ramon Yuen-Garcia

Division of Labor Standards Enforcement
455 Golden Gate Ave., 9th Fl.

San Francisco, CA 94102



.Mar 21 2011 2:21PM  Jackson Lewis LLP (503) 229-0405 p.1 Lg

Representing Management Exclusively in Wotkplace Law and Related Litigation

Jackson Lewis LLP ||  ALBANY, NY DETROIT, M1 MICWAUKEE, Wi PORTLAND, OR
- - 1001 SW Bth Avenve | ALBUQUERQUE.NM  GRIZENVILLE, 5G MINNEAPQLIS, MN PORTSMOUTH, NH
© . Suite 4208 | ATLANTA, GA HARTFORD, CT . MORRISTOWN, N} - PRCVIDENCE, Rl
jaCKson IeWIS Portland, Oragon 7204 | PALTIMORE, MD HOUSTON, TX NEW ORLEANS, LA RALEIGH-DURHAM, NC
- BIRMINGHAM, AL INDIANAPOLIS, IN NEW YORK, NY RICHMOND, VA
Tel 503 229-0404 ¥ ;
‘L Attorneys at Law * | sosron.Ma JACKSONVILLE, FL.  NORFOLK, VA SACRAMENTO, CA
Fax 503 229-0405 CHICAGO, II. LAS VEGAS, NV OMAHA, NE SANDIEGO, CA
www.jacksonlewis.com CINCNNATY, OH LONG ISLAND, NY GRANGE COUNTY,CA  SANFRANCISCO, CA
CLEVELAND, OH LOS ANGELES, CA CRIANDO, L SEATTLE, WA
DALLAS, TX MEMPHIS, TN PHILADELPH)A, PA STAMIFORD, CT
DENVER, CO MIAMI, FL, PHOENDL, AZ WASHINGTON, DC REGION
PITTSBURGH, PA WHITE PLATNS, NY

March 21,2011 6
Via Facsimile and

FedEx Overnight Delivery ' : | o \\Q

Labor Commissioner, State of Califomia
Civil Wage and Penalty Assessment Review Office
2031 Howe Avenue, Ste, 100

Sacramento, CA 9_5 825
Re:  Redflex Traffic Systems. Inc / City of Havward Photo Red
Light Enforcement Program # 3
Case No.: 40-27517/552
To Whom It May Concern:

Please be advised that Jackson Lewis LLP represents Redflex Traffic Systems, Inc.
(“Redflex”) regarding this matter. Pursuant to Labor Code section 1742, this constitutes
Redflex’s request for review of the Civil Wage and Penalty Assessment regarding the City of
Hayward Photo Red Light Enforcement Program # 3. (Copy Attached).

This request for review is premised on the followmg asserted errors contamed in the
Assessment:

1. The work at issue does not constitute construction, alteration, demolition, installation ‘
or repair, as contemplated under California Labor Code section 1720, More
specifically, the contract at issue is a service contract and any construction activity
was both de minimus and paid for with private funds. :

2. The workers at issue did not perform covered work in the execution of the contract, as
contemplated by California Labor Code section 1720. Rather, the work at issue was
technical in nature.

3. The City of Hayw ard, California is a charter cx’ty and as such, prevailing wages were
not required to be paid for the work in question. :
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It is my understanding that a hearing will be scheduled within 90 days of this request for
review. Please contact me t0 arrange a mutually convenient date and time for the hearing.

Sincerely,

JACKEON LEWJS LLP
| ; /om:e;

Direct Dial: 503-345-4151
obornes@jacksonlewis.com
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~ STATE OF CALIFORNIA
DEPARTMENT OF INDUSTRIAL RELATIONS

DECISION ON ADMINISTRATIVE APPEAL
RE: PUBLIC WORKS CASE NO. 2010-010

PHOTO RED LIGHT ENFORCEMENT PROGRAM
CITY OF HAYWARD

. L INTRODUCTION
On August 12, 2010, the Diréctor of the Department- of Industrial Relatlons

(Department) issued a public works coverage determination.(Determination) in the

above-referenced matter finding that the construction and installation work performed in
connection with the Photo Red Light Enforcement Program at designated intersection '
approaches in the City -of Hayward (City) is public work subject to prevadmg wage

Tequirements.

'On September 9, 2010, Redﬂex Traffic Systems, Inc. (Redﬂex) timely fﬂed a

,not1ce of appeal of the Determination pursuant to section 16002. 5(b) of title 8 of the‘
' Cal1forma Code of Regulatmns (Appeal). The Appeal is based solely on whether the

City’s status as a charter crty exempts it from the requirement to pay prevailing wages
(the “charter city exemption®). '

In June 2011, the Director suspended further proceedmgs on the Appeal pendmg
the decision of the California Supreme Court in State Building and Constructzon Trades
Council of California v. City of Vista-(2012) 54 Cal.4““547 (City of Vista). .

The argument on Appeal .and the materials submitted have been carefully
considered." For the reasons set forth in the Determination, which is incorporéted by this
reference, and for the additional reasons set forth below, the Appeal is denied and the

Determination is affirmed.
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The issue presented by the Appeal was framed by the Cotirt in Cify of Vista as
follows: “Under the state Constitution, the ordinances of chaﬁe: cities”supe:sede state law
with respect to ‘municipal affairs’ (Cal. Const., art. XI, § 5), but state law is supreme with
respect to maiters of ‘statewide 'con‘ogm.’” (City of Vista, Slgprﬁ,:54 Cal.4th at p. 532.)
The Court confirmed that detsrmination of what constitutes 'a‘mu':tﬁcipél affair and what
constitutes a matter of statewide concern is for.thg courts to decide. (Id. at p. 541; Bishop

 v. City of San Jose (1969) 1 Cal.3d 56, 81 (Bishop))

To decide this issue, the Coutt in City of Vista adopted ‘the analytic framework it

set forth in California Fed. Savings & Loan Assn. v, City of Los Angeles (1991) 54 Cal.3d

1 (California Fed. Savings) to resolve “whether or not a‘matter falls within the home rule

authotity ‘of charter cities.” (City of Vista, supra, at p. 535)) ‘Under this anaﬁl&sis; ‘the

factors ‘to be considered are: first, ‘whether the city ordinance at'issue “regulates an
activity that can'be characterized as a ‘municipal “affair;’” second; whether the case
presents an actual coriflict between local and state law;: third, whether the state law

addresses a matter of “statewide concern;” and finally, whether the state law is

“reasonably related t0:.. résolution ‘of that'concern ... and narrowly tailored to avoid

. unnecessary interference in‘local governance.” * (Id. at pp:'535-536; internal quotes and.

* case citesomitted.)

Applying this four part test. to the public works bf imiprovement at issue m City of
Vista; the Court found that “the construction ofa city-operated facility for the benefit ofa
city’s inhabitanis is quintessentially ‘a* municipal ‘affair,” as is “the control over the
eaépendz’;ure of a city's own funds” (City of Vista, supra, at-p. 538, italics in original:a)

Next, the Court found there ‘was an actual conflict between: the local law, the city’s

" ‘ordinance which forbade compliarce ‘with the state’s ‘prevailing wage laws, and the

state’s prevailing wage law, which'does ‘ot exempt charter cities. Finaily, the' Court
concliuded that the state’s interest did mot justify “the state’s interference in what would
otherwise be a merely local affair.” (Jd. at p. 539.) Based on‘these findings, the- Court
reaffirmed its holding in City of Pasadena v. Charleville (1932) 215 Cal. 384




(Charl‘eville)1 that “the wage levels of contract workers constructing locally funded
public works are a muhicipal affair (that is, exempt from state regulation), and that these
wage levels are not a statewide concern (that is, subject to state legislative control).” (City

of Vista, supra, at p. 556.)

2.

A literal interpretation of the Court’s broad statement, however, (i.e., that all .

locally funded public works are exempt from state regulation) would not properly reflect
the Court’s caréfully constructed analytical approach to the issues. Put into proper
context, the central issue before the Court in the City of Vista was whether California’s
prevailing wage law was a maitfex of statewide concern. It was virtually undisputed that
the public works were “municipal affairs” (i.e., two locally funded and operated fire

 stations that benefitted the city’s inhabitants.). Not all public works projects of charter

cities, however, are undisputedly “municipal affairs.”  The Court’s opinion

. \ .
acknowledged this practical reality when it discussed the first California Fed. Savings

factor.?

public buildings. The City of Vista, a charter city, had passed an ordinance that forbade
the payment of state prevailing wages in city contracts, The Court held that the ordinance

“regulated a municipal affair ~ the wages of the workers constructing the public works —

and that there was no _statewide concern sufficient to justify state regulatibn; As shown
above, the Court relied upon and addressed each California Fed. Savings factor. Under
the first California Fed. Savings factor, the Court determined whether the public work at
issue was a “municipal affair.” This is consistent with the Court’s earlier holding in
Southern California Roads Company v. McGuire (1934) 2 Cal.2d 115 at 120:

1 In Charleville, the City Manager for the City of Pasadena refused to sign a contract for the construction of

. a wire fence around a reservoir that did not contain the specification of a general prevailing rate of per diem

wages under the Public Works Wage Rate Act of 1931 (PWWRA). The central issue before the Court was
whether the City was subject to or controlled by any enactment of the legislature as to the city’s municipal
affairs, The Court concluded that the construction of a wire fence around a reservoir that was a part of -
city’s municipal water system was a municipal affair and that under the City’s charter, the City could not be
compelled to require prevailing wages for the work because the PWWRA was not effective, binding or
controlling on the City. . : .

2 In discussing the first factor, the court anélyzes, albeit briefly, the construction of fire stations by the City

of Vista. The Court analogizes the fire stations to the municipal water system that are municipal affairs.
The Court referenced several factors for consideration including ownership, operational control and
funding for the congttuction of the fire stations. .

~The public works at issue in City of Vista were the renovation and construction of




factors.

If . the’ contemplated xmprovement .. is -a- municipal
affau as-this term is used in the ‘Constitution, the Public
Works Wage Rate Act, being a general law, would not be
-applicable tothe contract providing for its mprovement
(Charleville) On the other hand, if the mprovement

" of more than local concern, or if it is an affair in which the
peopls’ generally of the state are concerned, the city in the
construction of said improvement is subject ‘to. and
controlled by the general laws, mcludmg the Pubhc Works
Wage Rate Act of 19313 _

The Court in City of stta concluded that the public Work at issue - renovating an

ex1stmg fire: stauon, consttucnon of two new ﬁre stations, a new civic center, ‘a new

- sports park and 8 new stage house for C1tys Moonhght Amphitheater - was
| “qumtessentlally” a “mumc1pa1 affair.” The Court ‘also noted that ‘the’ Work of

jmprovement in Charleville, the construction of a wire fence around a cxty-owned
reservoir, was a“mumclpal affair” as a matter of law. (City af Vista, supra, atp. 559.)
The Court then addressed the secoad and third California Fed. Savings factors

‘respecuvely and found that there was an ach1a1 conflict between local and state law.

because the C1ty of V1sta’s ordinance proh1b1ts comphance ‘with the state’s prevailing
wage law; and that state law Iegulatmg payment of prevaﬂmg Wages did-not address a

| - matter of “statew1de concern.” The Court further held that it Was unnecessary to address
'the fourth factor because the Work was exempt based on an ana1y51s of the first three

Because the Court in City of Vista held that the Califor’hie'Pievaiiiﬁg Wage LaW
(CPWL) is not a matter of statewide concem (under the. third Calzfomza Fed. Savings

' factor), the only relevant Calzformu Fed. Savmgs factors for purposes ‘of th1s decision are
the ﬁrst and second With respect to the fixst factor, whether the public work of

iniprovement:at issue fn- this case is-a mumcxpal affair or 2 matter of statewide ¢ concem,

 the public work here mvolves the constriction and installation of automated- photo red

Light enforcement systems by Redflex that. are “used to regulate- traffic- on pubhc streets.

Courts have ‘consistenitly held that as a matter of law, the regulauon of motor vehncle

3 The Public Wage Raté Act of 1931 was the state’s first prevailing wage law. (City of Vista, supra, at p

- 534)
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traffic on city streets is not a municipal affair but a matter of general state concern. An
ea_rIy case 50 holding is Ex parte Daniels (1920) 183 Cal. 636 (Daniels). In Daniels, the
California Supreme Court had to decide whether an individual could be charged'with the
offense of driving an automobile within the limits of the. city of Pasadena, in violation of
a municipal ordinance of the city of Pasadena _prohibiting 2 greater rate of 'speed than
fifteen miles an hour while the Motor Vehicle Act of 1917 permitted the driving of a
motor vehicle at a speed not exceeding twenty miles an hour and the individual had not

* exceeded that limit. The Motor Vehicle Act of 1917 not only fixed the maximum rate of

speed at twenty miles an hour, but expressly prohibited municipalities ifom fixing as a

maximum a lesser rate of speed.

In Daniels, the Court held that the regulation of motor vehicle ‘tr’affic' upon the - |
streets of a city is subject to the general laws of the State and is not a municipal affair
over which chartered cities are given power suphrior to that of the state legislature. |
Daniels found that: ’ ' ' '

The streets of a city belong to the people of the state, and

_every citizen of the state has a right to the use thereof,
subject to leglslauve c_ontrol . The right of conirol over
street traffic is an exercise of a part of the sovereign power
of the state. (Daniels, supra, 183 Cal at p. 639; c1tat10ns
omitted.) :

It is beyond dispute that cont:olling trafﬁc signal operations and ieg_tﬂating the conduct of
drivers is as essential to traffic control as setting speed limits and other rules of vehicle.

operation.

. The contmumg va11d1ty -of Damels was acknowledged by the Supreme Court in
Rumford v. City of Berkeley (1982) 31 Cal.3d 545 at 549 (Rumford). Rumford also cites .
. County of Los Angeles v. City of Alhambra _(1980) 27 Cal.3d 184, 192-193, and Pipoly v.
Benson (1942) 20 Cal.2d 366, 369 in holding that: '

The regulation of traffic on streets is not one of those
“municipal affairs” over which-local authorities are given
power superior to that of the Legislature. (Rumford, supra,
31 Cal.3d at p: 550, fn3.)

¢ Daniels is distinguished by the Coust in Charleville as among the class ef cases holding “that the
« particular city transactions invelved were not municipal affaits as contemplated by the Constitution.”

(Charleville, supra, 215 Cal. at p. 393.)
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‘The holdings in Daniel and Rumford, the cases c1ted therein, and the cases
following those decisions, .are controlling on ‘the question whether the work of
improvement in this case is a “municipal affait” or a mattef, of statewide concern. As

summarized by. the _coixrt of appeal in one such case, Mervynne v. Acker (1961) 189

Cal. App.2d 558 1 561-562:

The right of the state to exclusive’ control of vehicular
traffic on public streefs has been recognized for more than
- 40 years. While local citizens quite naturally are especially
interested in the traffic on the streets in their particular
Jocality, the control of such fraffic is now a matter of
statewide comcern. Public highways belong to all. the
people of the state. Every citizen has the right to use them,
' subject to legisiative regulation. - Traffic control ‘on’public.
highways is not a “municipal affair” in the. sense of giving
a municipality (whether holding 2 constitutional charter or
not) control thereof in derogation of the power of the state.
[Case cites omitted] ' '

- Thus, the public work of improvement a‘f{is’sﬁe i1 this case isof stafewide concern
as a matter of law. -As such, it is sub]ect 1o and controlled by the general laws of the
state, including the state prevallmgwage law. (McGuire, supra, 2 Cal.2d at p. 120;
Jackson v. City of Los Angeles (2003):' 111 Cal.App.4th §99; 906 (“In matters of statewide
concern ... applicable general state laws govern charter cities regardless of ieir charter
provisions™); Vialv. City of San Diego (1981) 122 Cal. App.3d 346 (public works projects

 of statewide concem are subject to the California prevailing wage law).

The Supreme Court’s holding in Bishop further supporis the determination that
the public works project here is mot a municipal affair falling within the home rule
aunthority of a chartered city. . , '

' As to matters which are of statewide concern ... home rule

charter cities remain subject to and controlled by applicable
general state 1_’aws regardless of the provisions of their
charters, if it is the intent and purpose of such general laws
to occupy the field to the ‘exclusion of municipal regulation
(the .preemption doctrine). (italics added; case cites
omitted.) '

(Bishop, supra, 1 Cal.3d at p. 61.)




It is well settled that the state has preempted the field of traffic control. In
Rumford supra, 31 Cal.3d at p. 550, the Court held as follows: '

The state’s plenary power and its preemptlon of the entire
field of traffic control are stated in Vehicle Code section
21: ‘Except as otherwise expressly provided, the provisions
of this code are applicable and uniform throughout the state
and all counties and municipalities therein, and no local
authority shall enact or enforce any ordinance on the
matters covered by this code unless expressly. authorzzed'
therem * (Italics in original.)

Similarly,

’ The state has preempted the field of traffic control. ... ‘The
streets of a city belong to the people of the state, and every
citizen of the state has a right to use thereof, subject to
legislative control .... The right of control over street traffic

" is an exercise of a part of the sovereign power of the state.
.. Thus, unless ‘expressly provided’ by the Legislature,
a clty has no authority over vehicular traffic control.’
(Czty of Hawaiian Gardens v. City of Long Beach (1998)
' 61 Cal.App.4th 1100 at 1106-1107 (case cites omitted).)

City’s authority to install and to operate the antomated photo red light traffic

enforcement system is derived from state law. (Vehicle Code § 21455.5.) City may
operate the system only if it complies with the'réquirements of that section.® Thus, the
activity does not constitute a municipal affair under the first factor in California Fed.
Savings. To apply the state prevailing wage law to the construction and installation of the
system does not constitute interference by the state with either local governance or a
matter that would otherwxse be a merely local affair. Accordingly, the state prevailing
wage law applies to this public work of mprovement o ‘

'In addition, even if the public work of lmprovement here was not a matter of

statewide concern, it would not be exempt from the state prevaﬂmg wage law for the

reason that the second factor in Celifornia Fed. Savings is not met. There is no actual :

conflict between the local law and the state law. City has adopted the state prevailing
wage law as the standard for local public works projects of City. In Resolution No. 08-
070, approved by unanimous vote of the City Council on May 20, 2008, City. adopted by

5 This section was last amended in 2012 (Stats.2012, c. 735 (S.B.1303), § 3.).

%,




referénce and made applicable to public works projects of City, the May 2006 Standard
Speciﬁcationé of the Depattzhén‘t of 'Transpdrtation S(DOT) (2006 * Standard
Specifications), mcludlng the state preva:lmg wage law.

Section 7-1: 01 of the 2006 Standard Speclﬁcatlons concerns “LAWS TO BE
OBSERVED » Section 7-1. 01 A (2) Prevailing Wage provides in relevant part that:

- The Contractor and any Subcontractor under the Contractor
shall comply with Labor Code Sections 1774 and 1775,

© Pusuant to Section 1775, the Contractor and any.
subcontractor under the Contractor shall forfeit, as a
penalty to the State or political subdivision on whose behalf
the-contract is made or awarded a penalty of not more than
fifty dollars ($50) for each calendar day, or pomon thereof,
for each worker paid less than the prevailing wage as
determined by the Director of Industrial Relations for the
work. or craft in which the worker is employed for any
public work done under the contract by the Contractor or
by any.subcontractor under the Coniractor in violation of

* the requirements of the Labor Code and'in pamcular, Labor
Code Sections 1770 to 1780 mclusxve

City’s dec1s10n to apply the state prevaﬂmg wage la.w to local public works
projects is- confirmed in. City Council resolutions adopted in 1996 and 2003 which

_reaffirm City’s commitment to upholdmg prevailing wage laws, On February 27 1996,

the City council adopted Resohmon No. 96-47, a “RESOLUTION REAFFFIRMING
THE CITY OF HAYWARD’S COMMITMENT TO UPHOLDING PREVAILING
WAGE LAW REQUIREMENTS.” The Resolution provides in relevant part

NOW, THEREFORE BE IT RESOLVED by the C1ty
‘Council of the City of Hayward that the Council recognizes

- the importance of the current California prevailing wage
requirements,  reaffirms - the Council’s unwavering .
commitment {0 uphold prevailing wage Tequirements ‘on
City public: ‘works-projects, and declares its desire that the -
existing sprevaﬂmg wage :eqmrements be continued without
change.

On October 14, 2003, the City Coun&:ﬁ adopted Resolution No. 03-137, again

Sn Resqluﬁon No. 93-120 (1993), City adopted by reference the 1992 DOT Standard Specifications,
including its prevailing wage provisions. '




captioned 2 “RESOLUTION REAFFIRMING THE CITY OF HAYWARD'S

COMMITMENT TO UPHOLDING PREVAILING WAGE LAW REQUIREMENTS”
in which the City Council endorsed “the California Legislature’s conclusion that the
prevailing wage law addresses statewide concerns ...” '

Based on the facts presented, there is no actual conflict between the local and

state law. For this additional reason, under the second factor in California Fed. Savings,

the work at issue is subject to-state prevailing wage requirements. _
. City .has not asserted the “charter city exemption” as a basis for denying the

- prevailing wage obligation for the installation and construction’ work at issue. When DIR
" asked Redflex and City to respond to the question ‘whether in light of the City’s

Resolutions there is a conﬂjct between the local prevailing wage.requi‘rements‘and the

I. CONCLUSION

In summary, for the reasons set forth in the Determination and in this Decision on
Administrative Appeal,‘ the Appeal is denied and the Determination affirmed. This

state law, City did not respond.”

Decision constitutes the final administrative action in this matter.

N

-~

Dafed: ?1/ /-‘2‘,/ =2 &/ ..B

Christine Baker, Diredtor

7 Redflex replied only that this is a matter between the contracting parties and that DIR and the Division of

Labor Standards Enforcement (DLSE) “do not have jurisdiction” to address this issue. To the contrary, the '

Supreme Court has held that “issues of coverage of the prevailing law are determined by the Director or the

~ DLSE as the Director’s designee.” (Lusardi Construction Co. v; Aubry (1992) 1 Cal.4"¥ 976, 989.)

9
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T JACKSON LEWIS LLP 1 r 1
Attn: Oborne, Scott W,
1001 SW 5th Ave.
#1205 ' .
L Portland, OR 97204 ] , L ' o J
‘Superior Court of California, County of Alameda
Redflex Traffic Systems,Inc. ’ No. RG13677358
Plaintiff/Petitioner(s) .
VS, NOTICE OF CASE MANAGEMENT
CONFERENCE AND ORDER
California State Labor Comm Unlimited Jurisdiction
Defendant/Respondent(s)
{Abbreviated Title)

TO ALL PARTIES AND TO THEIR ATTORNEYS OF RECORD.
Notice is given that a Case Management Conference has been scheduled as follows:

ate; 07/10/2013 | Department: 31 Judge: Evelio Grillo.
Time: 01:30 PM Location: U.S. Post Office Building Clerk: M. Scott Sanchez
Second Floor , [Clerk telephone: (510) 268-5105
201 13th Street, Oakland CA 94612 E-mail:
Dept.31@alameda.courts.ca. gov
Internet: http://www.alameda.courts.ca.gov Fax: (510) 268-4835
ORD'ERS T
1. You must:

a. Serve all named defendants and file proofs of service on those defendants with the court within 60 days
of the filing of the complaint (CRC 3.110(b));

b. Give notice of this conference to any party not included in this notice and file proof of service;

¢, Meet and confer, in person or by telephone, to consider each of the issues identified in CRC 3.724 no
later than 30 calendar days before the date set for the Case Management Conference;

d. File and serve a completed Case Management Statemen: (use of Judicial Council Form CM-110 is
mandatory) at least 15 days before the Case Management Conference (CRC 3.725)*

2. If you do not follow the orders above, you are hereby ordered to show cause why you should not be sanctioned
under CRC 2.30, The hearing on the Order to Show Cause re: Sanctions will be at the same-time as the Case
Management Conference. Sanctions may include monetary sanctxons and any other sanctlon permitted by law,
including striking pleadings or dismissing the action.

3. Youare further ordered to appear in persont (or through your attorney of record) at the Case Management

: Conference noticed above. You must be thoroughly familiar with the case and fully authorized to proceed,
4. The Direct Calendar Judge will issue orders at the conclusion of the conference that should include:

a, Referring to ADR and setting an ADR completion date

b. Dismissing or severing claims or partles

¢, Setting a trial date.

* Case Management Statements may be ﬁ]ed by E-delivery, by emailing them to the following address:
EDelivery@alameda.courts.ca.gov, No fee is charged for this service. For further information, go to Direct
Calendar Departments at hitp://apps.alameda.courts.ca.gov/domainweb,

t Telephonic appearances at Case Management Conferences may. be available by contacting CourtCall, an
independent vendor, at least 3 business days prior to the scheduled conference. Parties may make arrangements by
calling 1-888-882-6878, or faxing a service request to 1-888-882-2946, Thxs service is subject to charge% by the
vendor,

CLERK'S CERTIFICATE OF MAILING .
1'certify that the following is true and-correct: T am the clerk of the above-named court and not a party to this cause. 1 served this Notice of
Hearing by placing copies in envelopes addressed as shown hereon and then by sealing and placing them for collection, stamping or metering
with prepaid postage, and mailing on the date stated below, in the United States mail at Alameda County, California, following standard court

practices,
i ' %é/

Deputy Clerk

Executed on 05/01/2013,

P
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Superior Court of California, County of Alameda

Noticé of :Aééignmen_t of Judge for All Purposes

Case Number RG13677358
Case Title:  Redflex Traffic Systems,Inc. VS California State Labor Comm -
Date of Filing: 04/26/201 3

TO ALL PARTIES A-ND THEIR ATTORNEYS OF RECORD:
Pursuant to Rule 3. 734 of the California Rules of Court and Title 3 Chapter 2 of the .

Local Rules of the Superior Court of California, County of Alameda, this action is
hereby assugned by the Presiding Judge for all purposes to:

- Judge: ~ Evelio Grillo
. Department: 31 -
Address: : .8, Post Office Building

201 13th Street
. . Oakland CA 94612
Phone'Number: =~ (510) 268-5105
Fax Number: " (510) 268-4835
Email Address Dept.31 @alameda courts.ca.gov

Under direct calendaring, this case'is assngned to a single judge for all purposes mcludmg
trial,

Please note: In this casé, any challenge pursuant to Code of Civil Procedure section
~ 170.6 must be exercised within the time period provided by law. (See Code Civ. Proc.
§§ 170.6, subd. (a)(2)-and 1013.)

NOTICE OF NONAVAILABILITY OF COURT REPORTERS Effective June 4, 2012, the
court will-not provide a:court reporter for. civil law and motion hearings, any other hearing or
trial in civil departments, or any afternoon hearing in Department 201 (probate). Parties may
" arrange and pay for the attendance of a certified shorthand reporter. In limited jurisdiction
cases, parties may request: electromc recording.

Amended Local Rule 3.95 states: “Except as otherwise- required by law, in general civil case
and. probate departments, the services of an official court reporter are not normally
available. For civil trials, each party must serve and file a statement before the trial date
indicating whether the party requests the presence of an official court reporter.”

IT IS THE DUTY OF EACH PLAINTIFF AND CROSS COMPLAINANT TO SERVE A COPY
OF THIS NOTICE IN ACCORDANCE WITH LOCAL RULES.

* Page 10f3



' Soott Obome (State Bar No. 191257)
| JACKSON LEWIS LLP

- Portland, Oregon 97204 ,
'.Telephone (503) 229-0404

- Facsimile: (503)229-0405 ~ CULER
'~ obornes@jacksonlewis.com ,

- Attorneys for Petitioner
- REDFLEX TRAFFIC SYSTEMS, INC.

- REDFLEX TRAFFIC SYSTEMS,

' CALIFORNIA STATE LABOR,
| CALIFORNIA DIRECTOR OF THE

1001 SW 5th Avenue, Ste. 1205

SUPERIOR COURT OF CALIFORNIA
' COUNTY OF ALAMEDA

Petitioner, : VERIFHZD PETITION FOR
‘ WRIT OF MANDATE

| ICode Civ. Proc. § 1085] -
COMMISSIONER IULIEST: | - RECEIVED

A

Va

DEPARTMENT OF INDUSTRIAL

- RELATIONS CHRISTINE BAKER; Lo o JUL- 61 2003
- CALIFORNIA DEPARTMENT OF : i

. INDUSTRIAL RELATIONS; . -

| CALIFORNIA LABOR & - OFFICE OF CITY ATTORNE!

I WORKFORCE DEVELOPMENT .

' AGENCY; and

- DOES 1 thxough 25, inclusive,

Respondents,

4

REDFLEX TRAFFIC SYSTEMS, INC. (“Redﬂex”) hefeby: petmons t}ns Cotrt for a writ

of mandate under: Code of 'Civil Procedure section 1085, and for all other appropiiate relief, and |
) alleges as follows:: | |
' JTHE PARTIES: »
I Redflex is an Arizona corporation which provides services to-cities throughotit the

| covntzy on-programs designed to reduce dangerous driving behaviors like rod light riiniig and

" Pelition Jor Wil of Mandate:+ o

WP
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speeding,
2. Respondent JULIE SU (“Commissioner Su”) is the duly- appomted CALIFORNIA
STATE LABOR COMMISSIONER Respondent CHRISTINE BAKER (“Director Baker”) is

. the D1rec’tor of the CALIFORNIA DEPARTMENT OF INDUSTRIAL RELATIONS (‘ IR”)
The DIR, in turn, 1s part.of the CALIFORNIA LABOR & WORKFORCE DEVELOPMENT 1

AGENCY (“LWDA”).-
3. The true names and capacities of Respondents sued herein as DOES 1 through 25,

respectively, are unknown to Petitioner at 'thrs time., Petitioner will seek leave to amend this

- Petition to allege such names and capacities when they have been ascertained. Petitioner is

informed and believes and thereon alleges that each of DOES 1 through 251s responszble In'some
manner for the- occurrences: aﬂeged herein.

STATENEENT OF FACTS

4, The City of Hayward Cahforma ("Hayward") is a charter city orgamzed under

Arucle X1, Section 5 of the Cahfozma Constrmnon

5. In February 2007 Hayward 1ssued a request for proposals pertammg toa proposed\
red light photo enforcement program The enforcement program was mtended fo improve
commumty safety by reducing the incidence of vehlcles fallmg to stop for red traffic s1gnals )

6. On July 17, 2007, the Hayward City Councﬂ passed Resolutlon Number 07-110,

authorizing the Acting City Manager to negotiate and exseute an agreement Wﬂh Redflex Trafﬁc

| Systems, Inc. (“Redflex”) to install, support and maintain & red Iight phqto enforcement system,

7. On November 9, 2007, Redflex and Hayward entered into an Exclusive Agreement
Between The City -of ‘Hayward and Redflex Traffic Systems, Inc. for Photo Red Light ;

‘Enforcement Program (“Agreement”™). ¢

8. " The Redflex system uses digital media that produces still i nnages and full motion

- digital V1deo Each monitored mtersectlon approaeh requires the mstallauon of two - camera
“systems-and high-speed synchronized flash™ umrs to capture the reqmred photograph\c ewdence |
‘used to prosecute red hght Vlolatrons The d:lgltal ev1dence is transported to Redflex offices over

secure hlg};-speed ‘data “links, after which Redflex employees colleet vehicle ‘Tegistration
. 5 ,
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information and assemble photographlc evidence. The combined information and ev1dence are

returned electronically to the police department where a de51gnated representative not affiliated

| with Redflex reviews the evidence and makes the detemnnanon of whether or not the violation

should be forwarded for prosecution. If a prosecution decision is positive, Redflex generates and

mails a citation to the violator and forwards all pertinent information to the courts..

9. When a violater receives the citation in the mail, they are provided still images of
the violation and the photograph of the driver. They are also provided with a web site address
and unique PIN to access both the still photograph and tﬁe video clip for their review. Redflex
produces the still images., uploads.the still images and video clip onto the web site, and ﬁaaintains
the web site. |

10. As defined in the Agfeement, the “SmartCam Sys:tei‘ni’__vis Redflex’s proprietary
digital red-light photo enforcement system. Redflex e’mploys a-A“SmartScene .SyS'teIIIl,é’ which is

comprised of a proprietary digital video camera unit, associated hardware and software required

for providing supplemental vielation Idata.-_ Redflex’s “SmartOps System” is a proprietary back-

- office process for processing suépected infractiens. Any and all evidence of a suspected

infraction remotely transmitted and captured at Redflex’s corporate headquarters in Arizona.
11.  Also as defined in the Agreement, “Photo Red Light Enforcement Program”
means the process by which the monitoring, identification and enforcement of violations is

facilitated by the use of certain equipment, applications and back office processes of Redflex,

including but not limited to cameras, flashes, central processing units, signalvconh'oller interfaces

and detectors (whether 10015, radar or video loop) which, collectively, "are capable of measuring |
violations and recording such violation data in the form of photogfephic images. of motor
Vehicles. . _ |

12.  As defined in the Agreement, the “Redflex Photo Red Light System” means,
collectively, the SmartCam System, the SmartOps Sysfem, the Red-light Photo Ehforeement
Program, and all other equipment, applications, back office processes and digital red light traffic

_ enforcement cameras, sensors, components products, software and other tangible and intangible

property relatmg thereto. ,
3
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13. “Intersecuon Approaches” are deﬁned under the Agreement as a conduit of travel

~with. up to four (4) contlguous lanes from the curb on which at least one (1) system has been -

installed by Redflex for the purposes of facﬂltamng Red-Light Photo Enforcement by Hayward. -
| 14, Al Des1gnated Intersections Approaches at isstie ‘are within~ the Hayward c1ty""
hmlts and- all . cons’u‘ucuon and installation activity pertammg to the Des1gnated Intersectlon
Approaches took place within the Hayvward city limits. ’ ' _'

15. © The “Operational Period” under the*Agreémént cbinménce‘s on the Installation

Date and is defined as that period of time in which the Photo Red Light Enforcemettt Program is

| fnctional in order to permit ‘the identification and prosecution of violations at Designated

Intersecﬁon'Approaches. The first thirty (30) days after an'-InstaHation Date are deemed to be a

A “Warning Period;” during which Wammg notices, and not trafﬁc citations, are issued through the

| ,.Redﬂex System.

16.  Under the Agreement, commencing on the expitation of the Warning Period,

- Hayward was reSpénsible for' paying a monthly service fee for' each Designated 'Ini:efSéqﬁon
|| Approach. The City-has made no separate payment for installation or construction work reiatgd
| to installation or: maintenance of ‘the. Redflex -Photo ‘Red Li’ght System. All such costs are

ébsorbed“ by Redflex. All payments made “b‘y Hayward ~pursuant to the Agreement come
exclusively from the City.. No other public agency or entlty prowdes Hayward momes to fund

 payments to-Redflex. -

17.  Following commencement of the Operaﬁonal Period, Redﬂex has admlmstered the

4 violaﬁon»processing.f All: Violation Data (defined as images and other. data’ gathé‘red by the
 Redflex System at-the Designated Intersection Approaches) is stored ‘on the ‘Redflex’ System

Redflex personnel convert Vlolatlon Data into a format capable of review - by the C1ty’

-anthonzed represen-tatwe. ‘The Clty s ’autho_nzed reptesentative reviews the Violation Data and
- determines whether a ‘citation will be issuie&' Thereafter, 't}ie”-Ci’cy’S“'a;uthoﬁz'eﬂ representative

transmits such determination in the form of-an electronic signature to Redflex usmg Redﬂex s

proprietary software and-other apphca&ons ‘For each designated viclation, Redﬂex is responsible

for pmnhng and maﬂmg a citation and other appropn_ate enforcement --'d'ocmnentanon' to the
4 .
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vehicles® registered owner. Redflex also provides and staffs a toll-free telei)hone number for the
purpose of answering citizeo inq_uires. | |

18.  Under the Agreement, all repair and maintenance of Redﬂe;;;’s Photo Red Light
Enforcement System and related hardware and equipment is Redflex’s sole respon31b111ty ‘Unless
damage is caused by the City’s own neghgence the cost of all maintenance and repalr required by
the Agreement 1s borne exeluswely by Redflex W11:hout rennbursement from Hayward,

19.  Redflex routmely conducts automated and live checks of each De31gnated
Intersec‘uon Approach to ensure. system functionality, Redflex bears the cost of all such
inspection without reimbursement from Hayward. Additionally, should any of the “installed
hardware 'and related equipment malfunction, or | need replaceoient, Redflex bears all
responsibility. Redflex incurs all costs and liability for the provision of, operation, maintenance
and support of each Hayward Designated Intersecﬁon Approach.

20.  Redflex is responsible under the Agreement to provide, at its own expense, all

| broadband and telephone services to the Designated Intersection Approaches.
21, On April 16, 2010, the Hayward City Attorney’s office sent the DIR a letter whlch |

stated in part: “It is the City’s position that its engagement of Redﬂex does not constltute a

‘public work’ within the meanlng of Labor Code §§ 1720 or 1771.» Hayward has consistently

taken the position that none the work performed by Redﬂex as descrlbed above is subject to

, prevaﬂmg wage obhgatlons

22, On August 12 2010 the Du‘ector of the DIR issued a public works coverage

, detennination (“Determination™).. In that Determma’uon the D]rector concluded that the

construction ‘and installation work - performed m connection W1th the Photo Red Light

- Enforcement Program in Hayward was a public work subject to prevailing wage requlrements

23, On September 9, 2010, Redﬂex timely filed a notice of appeal of the
Determination pursuant to section 16002.5(b) of Title 8 of the California Code of Regulations. In
that appeal, Redflex contended that Hayward’s status as a charter city gave it the power to exempt
itself from prevailing wage obligations concerning its municipal affairs,

24.  In June 2011, Director Baker suspended further proceedings on the appeal pending
5
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a decision from the. Cahforma Supreme Court in State Buzldzng and Construcnon T raa’es Council
of C'aszornza V. szy of Vista (2012) 54 Cal4™ 547 (City of Vista): "In that decision, the Cahforma
Supreme Court gave charter cities- sweepmg autherity to except mummpal affairs from. Cahforma

prevailing Wage obligations. .
25. . On.or about March 12, 2013, Director Baker issued a Décision’ on Administrative

Appeal, a true and correct copy of which is attached hereto as Exhibit 1. In that decision,
_ Director Baker determined: that the broad interpretaiion given to the charter city exception by the

California Supreme Court in City of Vista did not apply to Redflex’s installation’ Work on the
Hay'ward Photo Red Light Enforcement Program
‘ - FIRST CAUSE OF ACTION _
- WRIT OF MANDATE AGAINST ALL RESPONDENTS
* (Code of Civil Procedure section 1085)

26.  Redflex realleges and incorporates by reference paragraphs 1-through 25 of this
Petition as though fully set forth herein.
. Pursuantto- section 16002.5 of Title 8 of the California Code of Regulations,

Respondents had a clear-duty to-issue a Decision on Administrative Appeal; Pursuant fo section
' 16002, 5(0), the Decision on Administrative Appeal is subject to appeal urider: California: Code of

Civil Procedure sectlon 108s.
28.  Director Baker s Decision on Administrative: Appeal was the’ ﬁnal administrative

ection in this matter. Tnasmuch as there is no statutory or regulatory mechanism by which

Petitioner can. seek 10 modify or quash the Decision on Administrative Appeal, Petitioner does not

. have a.plain, speedy and adequate remedy at law. - Petitioner is informied and believes Thaf'there
_Aare no avaﬂable legal procedures to redress the harm that Petitioher will siffer if 1ts requested

- reliefis demed

29.  Redflex. has.a clear, present and beneficial right to- performarice, As reco; gmzed by
the California Supreme Court in- CzZy of Vista, charter cities like Hayward have wide latitude to
except mummpal affairs. from state prevailing Wage obligations.  As the work questmn

constitutes a municipal affair which Hayward has sought to except from state prevailing wage
' 6
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obligations, Dlrector Baker’s Decision on Admxmstratwe Appeal was €IToneous and should be
reversed '

30. © If the Court does not require that the Decision on Administrative Appeal be
withdrawn or quashed, Petitioner will be irreparably harmed because it will be forced to pay
prevailing wagés when not required By statute or by the charter city awarding baody.

’ PRAYER FOR RELIEF

WHEREF ORE, Petitioner Redflex respectfully prays that the Court enter judgment

- against Respondents as follows:

1. That the Court issue an immediate stay, reqﬁiring that Respondents take no action
to enforce the Decision on Administrative Appeal issued on March 12 2013 prior
to the Court’s judgment on this Petition; and

2. That upon appropriate application, motion and/or hearmg, this Court issue its writ

of mandate, pursuant to Code of Civil Procedure section 1085 compellmg‘ ‘

Respondents to do the following:
a. Withdraw and/or quash Dnector Baker’s Decision on Admmlstratlve "
Appeal issued on March 12, 2013; and

b. Pay Petitioner’s costs of suit herein.

Dated: April 26,2013 JACKSON /L/Efs LLP

By: J//@’///;\l\

: SCO’IT OBORNE

Attorneys for Defendant .
REDFLEX TRAFFIC SYSTEMS, INC.
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